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74 YALE LAW JOURNAL 

Congress to regulate interstate commerce is plenary. U. S. Const., Art. 
I. Sec. 8. Congress may legislate as to the rights, duties, and liabilities 
of employers and employes engaged in that commerce; and such legis- 
lation will supersede any state action on the subject. Dewberry v. South- 
ern R. Co., 175 Fed. 307; Fulgham v. Midland Valley R. Co., 167 Fed. 
660. Action should have been brought under the federal Employer's Lia- 
bility Act of April 22, 1908, as amended by Act, April 5, 1910. Under 
this act the right to sue is in the personal representative of the deceased. 
U. S. Comp. Statutes, 1913, Sec. 8657. This petition, by minor children, 
through their guardian, stated no cause of action, and should have been 
dismissed. 

E. J. M. 

Insurance — Foreign Corporations — Tax on Right to do Business 
within State. — Citizens Insurance Co. v. Herbert, 71 So. (La.) 955. — 
La. Const. Arts. 224-227, provides that the legislature can itself directly 
exercise the taxing power only for state purposes. An act of the legis- 
lature required foreign fire insurance companies under penalty of $500 
or forfeiture of their license to do business, to pay to the state treasurer 
one per cent of the premiums received, which was to be turned over to the 
fire departments of the cities, towns, and villages. Held, that said act did 
not violate the above clauses of the state constitution, since this duty 
was not a tax, as it lacked the feature of a tax of becoming obligatory. 
O'Neill, J., dissenting. 

It is well settled that a state may tax foreign insurance companies 
doing business in it. Ducat v. Chicago, 10 Wall (U. S.) 410. But the 
levying of an obligatory impost upon the business of insurance is not 
an exercise of the police power, but an arbitrary exercise of the power 
of taxation. State v. Merchants' Ins. Co., 12 La. Ann. 802; San Fran- 
cisco v. Liverpool & L. & G. Ins. Co., 74 Cal. 113; State of Nebraska 
v. Wheeler, 33 Neb. 563; Union Bank v. Hill, 3 Cold. (Tenn.) 325; 
Cooley, Const. Lim. (2d. Ed.) p. 283; Dillon, Mun. Corp. §§ 93, 609. The 
reasoning of the majority in the principal case is that this impost is not 
a tax, since it lacks the essential feature of a tax of becoming obliga- 
tory, and that its sole sanction is the withholding of permission to do 
business. Since the obligation cannot be incurred until a premium is 
earned, it is hard to conceive how the sanction to do business is with- 
held, since the business must have already been done and the premium 
earned, before the tax has become due. For this first act at least, there 
is no withholding of the right to do business. The weight of authority 
is apparently in conflict with the principal case. 

L. J. N. 

Insurance — Liability of Insurance Company in Excess of Policy on 
Ground of Bad Faith. — Brown & McCabe, Stevedores v. London Guar- 
antee & Accident Co., 232 Fed. 298. — An employer's liability insurer hav- 
ing ascertained that an injured employe would settle for less than the 
amount of the policy, refused to pay the claim unless the policy holder 



